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SOUTHWICK, PJ., FOR THE COURT:

1. A Harrison County Circuit Court jury convicted Charles Edward Walker of possession of cocaine.
On gpped, he arguesthat histrid counsd wasineffective, that the court erred infaling to give acertain jury

indruction, and that the evidence was insufficient. We disagree and affirm.



92. In May 2002, Waker was arrested because of hisfalureto pay certain municipd fines. Hewas
takento theHarrison County jail. During asearch, Walker removed the contents of hispocketsand placed
them on a counter. 1n those contents, the jailers discovered a plastic bag containing cocaine, which was
folded ingde some of his currency.
113. After a September 2003 trid, ajury found Waker guilty of possession of 0.1 grams of cocaine.
He was sentenced to serve a term of five years as a habitua offender in the custody of the Mississppi
Department of Corrections. Walker appeals.
DISCUSSION

1. Ineffective assistance of counsel
4.  Waker's gppellate counsdl claims on gpped that he rendered ineffective assstance to hisclient as
trid counsd. Thisis, "in essence, the atorney claming his own ineffectiveness™ Minnick v. State, 551
So. 2d 77, 98 (Miss. 1988) (overruled on other grounds by Minnick v. Mississippi, 495 U.S. 903
(1990)). On at least one occasion, this Court has commented on the problematic issues that arise when
the attorney who represented a crimina defendant at trid then represents that same defendant on apped
inaclam that the attorney's own performance was ineffective. Hill v. State, 749 So. 2d 1143, 1149-50
(Miss. Ct. App. 1999). We do not explore those problems today.
15. In addition to issues that can arise depending on who is chalenging atorney effectiveness, there
can be additiond problems because of when the chalenge is made. Usudly, ineffective assistance of
counsdl is not a matter to be brought on the direct gpped from a conviction. The arguments more
frequently should be brought as part of a post-conviction rdief dam since there is likely insufficient

evidencein thetrid record to evauate the clam:



In recognition of this fact [that the record may be inadequate], the Mississippi

Supreme Court has said that, when an ineffective assstance of counsdl claim of thisnature

israised on direct gppedl, the proper resolution isto deny rdief without prejudice to the

defendant's right to assert the same claim in apost conviction relief proceeding. Read v.

State, 430 So. 2d 832, 837 (Miss. 1983).
Willisv. Sate 811 So. 2d 450, 454 (Miss. Ct. App. 2001). The merits of an ineffective assstance of
counsdl issue on direct apped should be addressed only when "(1) the record affirmatively shows
ineffectiveness of condtitutiond dimengons, or (2) the parties stipul ate that the record is adequate to alow
the gppelate court to make the finding without congderation of the findings of fact of the trid judge.”
Colenburg v. State, 735 So. 2d 1099, 1101 (Miss. Ct. App. 1999).
T6. In deciding whether we have enough before us to address the effectiveness of trid counsdl, we
examine the nature of the clams. There are three generd clams. The first arises from about twenty
ingtances in which he failed to object to leading questions by the prosecutor. Those alegedly improper
questions and the absence of objectionsare shown intherecord. Wetherefore examinethe question after
noting what we are seeking in review of counsd effectiveness.
7. | ndetermining whether Walker received ineffective ass stance of counsd, hemust demondratethat
his attorney's performance was defective and that this deficiency deprived him of afar trid. Strickland
v. Washington, 466 U.S. 668, 687 (1984). Any alleged deficiency is evauated within the totdity of the
circumstances. Moore v. State, 676 So. 2d 244, 246 (Miss. 1996). The burden of proof on both
guestions is on the defendant, who faces a rebuttable presumption that counsdl's performance fals within
the broad spectrum of reasonable professond assstance. Chase v. State, 699 So. 2d 521, 526 (Miss.
1997).

118. We agreewith Waker's counsd that severd instances of leading questionsexist and no objections

were made. Thetrid judge a one point injected himsdf into the matter. Asabreak in the testimony was



being taken, the judge stated that the prosecutor should refrain from leading the State's withesses so much.
Leading questions, though, will rarely create so distorted an evidentiary presentation as to deny the
defendant afair trid. After examining the Stuations in which leading questions were dlowed, we find no
meaningful prejudice to the accused.

19.  Anocther cdlam of ineffectiveness is that no objection was made when the prosecutor in closing
argument referred to the fact that Walker, when he was arrested, asserted his right to remain silent. It is
error to refer at trid to an accused's Slence after arrest, provided that the silence occurred when the
suspect was in custody and had been given warnings about theright to remain sllent. Caston v. State, 823
$0. 2d 473 (Miss. 2002). If comment could be made at trid about a person's post-arrest silence after
being given warnings, then "a new warning would need to be given a person in custody to the effect that
‘anything you do not say in your own behaf can and will be used againg you." Sheely v. Sate, 836 So.
2d 798, 801 (Miss. Ct. App. 2002).

110. However, thebrief mention of Waker'sslence doesnot descend totheleve of plain error affecting
a fundamenta right. Had an objection and a proper ruling been made, the jurors would have been
admonished not to consder Walker'ssilence. Thereisno indication on thisrecord that under Strickland,
the outcome of the trial would have been different had those steps occurred.

111.  Findly, counsd argues that ineffectivenessis shown by the admission without objection of certain
hearsay. A detective testified about a comment from a sheriff's department deputy that powder cocaine
had been recovered from a person who was being processed after arrest. There was substantia other
testimony that Walker had cocaine on him when arrested. A scientific analysis provided the evidencethat
the substance found on Waker was actudly cocaine. Nothing in the witness hearsay added meaningfully

or prgudicidly to the evidence dready before thejury.



112.  There is sufficient evidence in the record to evaluate these clams of counsd ineffectiveness.
However, none of them judtifies areversa of Walker's conviction.

2. Directed verdict
113. Waker damsthat the court erred in overruling his motion for adirected verdict because the State
faled to prove the quantity of cocaine that he had possessed. He wasindicted for possessing 0.1 grams.
He clamsthat areasonable juror could not infer that theentire 0.1 gram wasillegd sncethe State'scrime
lab expert testified that she did not know the exact makeup or composition of the substance that shetested.
There was no evidence though that the substance was pure cocaine. Presumably included within the
powder were other substancesthat were not contraband. Thetestimony wasthat theweight of the cocaine
was exactly 0.1 gram.
14. Waker was convicted and sentenced pursuant to Mississippi Code Section 41-29-139 (Rev.
2001). The gatute provides that a stated weight "refers to the entire weight of any mixture or substance
containing a detectable amount of the controlled substance.” Miss. Code Ann. 8§ 41-29-139(c)(1)(B)
(Rev. 2001). The State's crime lab expert andyzed the evidence for the presence of a controlled
substance. The expert tetified that the andlys's proved the presence of cocaine, a Schedule I controlled
substance. Theweight of the specimen submitted to the crimelaboratory was 0.1 gram. That entireweight
may be consdered in assessng Waker's crime.

3. Jury Instruction
115. Waker cdamsthat the court erred in failing to give the jury a lesser-included offense ingtruction
regarding the possession of lessthan 0.1 gram of cocaine. He claimsthat afact issue existed regarding the

amount of cocaine he was charged with possessing.



116. Thetrid judgestated that aninstruction "must be supported by someevidencein whichwould dlow
the jury to deliberate on the issue as opposed to pure specul ation, conjecture, guesswork, or compromise,
which the requested ingtruction would only permit." That is a correct Satement of the law. A court may
refuse an ingtruction which contains an incorrect statement of the law, is covered by agranted instruction,
or lacksevidentiary foundation. Humphrey v. Sate, 759 So. 2d 368, 380 (Miss. 2000). Sincethe datute
under which Walker was convicted makes the entire weight of the mixture the rlevant amount, therewas
no evidentiary support for the ingtruction that Walker requested. There was no evidence offered that the
substance weighed lessthan 0.1 gram. Therefore, any juror's belief that it might have weighed lesswould
have smply been speculation.

117. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY OF
CONVICTION OF POSSESSION OF COCAINE AND SENTENCE OF FIVE YEARS, ASA
HABITUAL OFFENDER, IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO

HARRISON COUNTY.

KING,C.J.,BRIDGES,P.J.,LEE,IRVING,MYERS, CHANDLERAND GRIFFIS,JJ.,
CONCUR.



